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SHREWSBURY'SELECTRIC LIGHT PLANT'S COMMENTS
ON PROPOSED PROCEDURAL SCHEDULE, SCOPE OF PROCEEDINGS AND
OPPOSITION TO MOTION OF FIBER TECHNOLOGIESNETWORKS, L.L.C
TO CHANGE THE ORDER OF PRESENTATION

Pursuant to the Hearing Officer’ s ingtructions, issued a the procedura conference in the above-
captioned matter on October 18, 2001, and 220 C.M.R. 1.04(5)(c), the respondent Shrewsbury’s
Electric Light Plant hereby files its comments on the proposed procedura schedule in this matter and the
scope or proceedings, and its opposition to the motion of Fiber Technologies Networks, L.L.C.
(“Fibertech™) to change the order of presentation under the proposed procedura schedule.

Asaninitid matter, SELP believes that this dispute can be adjudicated without the need for pre-
filed testimony, evidentiary hearings, and direct and cross-examination of witnesses. Indeed, SELP
submits that the Department of Telecommunications and Energy (“DTE” or “Department”) can
adjudicate this dispute soldly on the pleadings, and by taking notice of official documents. Fibertech, a
dark fiber company, requested permission from SELP, amunicipa utility, to atach to SELP s poles.

SEL P refused, and stated thet its reason for denid isthat Fibertech is not the type of entity entitled to
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attach to SELP spolesby law. Fibertechisnot a“licensee’ and its facilities are not “attachments’ as
those legd terms are specificaly defined by the Massachusetts Legidaturein G.L. c. 166, § 25A.
SEL P does not dispute that it denied Fibertech the request for attachment. Fibertech disputesthat it is
not a*“licensee” and that its dark fiber is not an “attachment” under G.L. c. 166, § 25A, and 220
C.M.R. 45. 02. Thisatesthe entire case before the Department, and dl of it rests upon the
Department’ sinterpretation of the statutory terms; in other words, questions of law.

No forma hearing is required for pole atachment disputes under the relevant statute, G.L. c.

166, 8 25A. See Bogton Gas Co., et al., D.T.E. 99-76 at 13 (1999). In fact, the Department, in

implementing the pole attachment regulations, clearly envisioned that matters under 220 C.M.R. 45.00
could be adjudicated without the need for forma hearings since thereis a set of procedures to follow
when the parties agree to waive thair rights to forma hearings. 220 C.M.R. 45.06. Inthe only other
case to date to arise under 220 C.M.R. 45.00, the parties waived their rightsto aforma hearing and
pre-filed testimony, atechnicd sesson was held, and discovery wasissued. Hearing Officer Rulingson
June 6, 2001 in Metricom Inc., D.T.E. 01-40 (2001). The scope of that proceeding was limited to the
very same questions before the Department in this proceeding, except instead of awireless company,
thisinvolves a dark fiber company attempting to utilize the provisons of 220 C.M.R. 45.00.

However, Fibertech refuses to agree to such awaiver, and inggts that full forma hearings with

examination of witnesses, (including presentation of expert tesimony)* are necessary for adjudication of

! Since there are no disputed facts, it is unclear what the subject of such “expert testimony” would be or why, in a
case involving clear questions of law with no material factsin dispute, it isrelevant. An expert’sopinion on why, as
amatter of law or public policy, an entity such as Fibertech should be permitted to attach its facilities to a pole, or the
importance of developing dark fiber infrastructure in Massachusetts, is not the type of “evidence” relied upon by
reasonable peoplein adjudication of adenial of apole attachment request. See 220 C.M.R. 1.10(1). Such matters
belong before the Legislature, aspart of an effort to amend G.L. c. 166, § 25A to include dark fiber that transmits no
intelligence in the definition of “attachment.”
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thisdisoute. It isunclear why Fibertech ingsts on proceeding with its request for forma hearings when
this matter issmply adenid of access case involving the threshold issue of whether Fibertech can even
utilize the complaint provisons of 220 C.M.R. 45.00 as only a dark fiber company. There are no
attachment rates or formulas to be examined in this matter; there are not even issues regarding the
amount of capacity on SELP s poles, or safety, rdiability or generaly gpplicable engineering sandards
(which issues are not reached under the Department’ s regulations unless the company that has been
denied accessisa“licensee’” and has proposed an “attachment.”)

Clearly, Fibertech hopesto greetly expand the otherwise limited scope of proceedings, as
evidenced by its motion to change the order of presentation. In essence, Fibertech will attempt to
expand this matter into a generic proceeding regarding the expansion of the existing definitions found at
220 C.M.R. 45.02, probably on the basis of public policy reasons, snce current law requires those
ataching to tranamit intelligence by television, telephone or dectricity.? Of course, the Department must
conform any interpretation of the definitions found a 220 C.M.R. 45.02 to those contained in the

dtatute setting forth its authority in thisarea, G.L. c. 166, § 25A.% E.g., New Bedford v. Energy

Fadilities Siting Council, 413 Mass. 482, 487 (1992); Greater Boston Red Estate Board v. Mass.

Dept. of Tdecommunications and Energy, No. 2000-04909A, Superior Court of Massachusetts,

August 16, 2001, by Sikora, J. Otherwisg, if Fibertech could even remotdly fit within the existing
definitions, we would not be before the Department today, and Fibertech surely would not be pushing

to file testimony.

21f such ageneric proceeding isto occur, SEL P respectfully suggests that the DTE notice such a proceeding so that
it would be open to all those seeking possible pole attachments, utilities owning poles, and cities and towns making
decisionsunder G.L. c. 166, § 22.
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As SELP has stated repestedly in its response to Fibertech’s complaint, the issues before the
Department in this proceeding are quite Smply 1) whether Fibertech’s dark fiber is an “ attachment”
within the meaning of G.L. c. 166, § 25A and 220 C.M.R. 45.02; 2) whether Fibertech can bea
“licensee” under G.L. c. 166, § 25A and 220 C.M.R. 45.02; and 3) whether based on the answersto
the preceding questions, can Fibertech avall itsdf of the complaint procedures under 220 CM.R.
45.04. These questions involve pure interpretation of law; and in SELP s view, the Department
dready hasdl of the “evidence’ it needs to decide Fibertech’s complaint on the merits. Thus, the issues
before the Department are very straightforward, and consst solely of questions of law the resolution of
which will not be aided by pre-filed testimony and examination of witnesses. If necessary, the parties
could file ajoint gipulation of facts to help further focus the questions before the Department. 220
C.M.R. 1.01(8). Thereisample precedent for the submission of joint stipulations of facts to avoid

unnecessary hearings and testimony. E.g., CTC Communications, D.T.E. 98-18 at 1 (1998); Hull

Municipd Light Pant, D.P.U. 87-19-A (1990) aff’d sub nhom Bertonev. Dept. of Pub. Utils., 411

Mass. 536 (1992). SELP believesthat this approach would promote efficiency while preserving the
limited resources of both the Department and SEL P, a public entity.

SEL P, and any other utility that owns and controls a pole, does not need to provide any further
reasons for denid if it determines that the entity seeking to attach to its polesisin fact, not entitled to
pursuant to the provisons of G.L. ¢. 166, 8 25A and 220 C.M.R. 45.00. If the entity, like Fibertech,
isnot a“licensee” and it does not propose to place an “attachment” on a pole, then a utility need not

entertain arequest further. Thisis how SELP has proceeded to date with regard to Fibertech.

% See also Application for Competitive Supplier License by Hampshire Municipal Electric Cooperative at p. 1
(September 28, 2001). The Department, in denying the proposed Cooperative’s license ruled that “ statute, not
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Requiring the denying utility in such circumstances to provide additiond reasons such as capacity or to
engaging in afishing expedition via unnecessary discovery for any other possible reasons underlying the
denid (for example, Fibertech hinted at the procedurd conference that it wanted to determineif SELPis
a“competitor” — SELP was unaware that Fibertech is providing cable televison sarvice or the like over
unlit fiber) isinappropriate and unwarranted under the statute and regulations. Pre-filed testimony and
hearings are amisuse of crucid Department resources. SELP, as a public entity, respectfully sates that
its funds should not be misused in preparing and andyzing testimonies and atending hearingsin a case
where such expenditures are not necessary. SELP s proposed schedule without testimonies and
hearings dso assures atimely and even expedited decison. Thisis supposedly what Fibertech wants.

SEL P proposes that the Department, in its ruling on the procedurd schedule, clearly set forth
the scope of these proceedings. If the informa statements by Fibertech at the procedura conferencein
this matter regarding the nature of the testimony it plansto offer in this matter are any indication, it is
highly likely that Fibertech will attempt to introduce extraneous issues, broad public policy matters, and
confusion of thered “trigble’ issuesin this matter viathe forma hearing process. Thiswill not aid in the
efficient adjudication of the dispute before the Department.  SELP will have to object to dl irrdevant
and ingppropriate matters that Fibertech intends to introduce ether through discovery or testimony
(such aslegd argument masquerading as expert or other opinion).  Fibertech will oppose the
objections. Proceedings will invariably be delayed.

Further, Fibertech’s motion to reverse the order of presentation of pre-filed testimony should be
denied. (SELP submitsthat thistestimony iswholly unnecessary.) Fibertech arguesthat it is

“appropriate’ for SELP to be assgned “the burden to go forward with evidence to judtify its denid of

agency discretion governs Department action on its application.”
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accessto Fibertech.” Fibertech Motion to Change the Order of Presentation, p. 2. However, 220
C.M.R. 1.06(6)(f) has always provided that the complainant opens and closes any case. The
Department’ s Proposed Procedural Schedule (October 16, 2001) aso consstently follows its
regulations and precedent with the Petitioner’ s testimony being filed first and then the Respondent’s
testimony being filed. In support of its proposd, Fibertech provides an entirely irrdlevant synopss of the
FCC s policy behind Section 224 of the Telecommunications Act of 1996, and the Department’s “pro-
comptitive’ stance in implementing pole attachment regulations. However, there is no “competitor”
rule gpplicable to the assgnment of burdens of proof. Further the Department has its own regulations
on pole attachments and G.L. c. 166, § 25A, which govern here.

Requiring SELP to provide pre-filed testimony first will be futile. SELP has aready sated the
reasons for its denid in the pleadings. At thistime, SELP has nothing elseto add. There are no
disputed facts. Fibertech requested an attachment; SEL P denied it for the reasons it Stated inits |l etter,
and again in its response to the complaint. Indeed, SELP would not and could not have pre-filed
tesimony to filefird. In addition, Fibertech has changed its “ strategy” so many times dready, SELP
would need to have Fibertech’s pre-filed testimony to befiled first so it could actualy rebut whatever
Fibertech’s caseis at the current moment. For example, in its Complaint, it gppeared that Fibertech
would argue that its dark fiber operations are actualy those of a“common carrier” under G.L. c. 159;

now it seems prepared to argue for an expansive reading of G.L. c. 166, 8 25A to include dark fiber on

public policy grounds.

* Although irrelevant, SELPis not Fibertech’s “competitor.” Since Fibertech provides no service that SELP provides,
because dark fiber cannot transmit anything, they are not “competing.”
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If the Department alows pre-filed testimony in this dispute, SEL P dso respectfully requests the
right to seek discovery and receive responses on Fibertech's pre-filed testimony before SELP hasto file
its pre-filed testimony. SELP, as the respondent, has aright to ask and receive discovery on the
complainant’s case (i.e., pre-filed testimony). This basic due process right has been recognized by the
Department in cases such asthis one for time immemorid.

Findly, SELP s proposas for procedural schedules are asfollows. SELP presents two
options, the nonhearing option and the hearing option. For the reasons et forth above, SELP believes
pre-filed testimony and evidentiary hearings are unnecessary, that any questions can be resolved through
an informd technica conference, and that the parties can file ajoint Sipulation of facts to further obviate
the need for hearing. Further, SEL P requests that in the event that the Department determines hearings
arein fact necessary, that Fibertech’s motion to change the order of presentation be denied.

Proposed Procedural Schedule/ No Hearings

Discovery begins on ralling basis November 2
Last day to issue discovery November 9
Final discovery responses due November 16

Hearing only to move responsesinto record
And resolve any outstanding discovery disputesNovember 26

Simultaneous Initid Briefs due December 3
Simultaneous Reply briefs due December 14

Proposed Procedural Schedule/Evidentiary Hearings

Pre-Filed Testimony of Fibertech November 2

Discovery by SELP on Fibertech Testimony November 9
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Fibertech’s Responses to SEL P Discovery
Pre-filed Testimony of SELP

Discovery of Fibertech

SEL P s Responses to Fibertech Discovery
Evidentiary Hearings

Smultaneous Initid Briefs due

Simultaneous Reply Briefs due

November 16

November 23
November 30

December 6

December 11, 12
December 29

January 11, 2002

Please note that SELP s proposed procedura schedule on evidentiary hearings should not be construed

asawalver of its argument that evidentiary hearings are wholly unnecessary in this dispute, and reflects

SELP sargument that Fibertech’ s motion should be denied.

Respectfully submitted,

SHREWSBURY'SELECTRIC
LIGHT PLANT

Kenneth M. Barna
Diedre T. Lawrence
Rubin and Rudman, LLP
50 Rowes Wharf
Boston, MA 02110
(617) 330-7000

Dated: October 22, 2001
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